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Arising out of Order-In-Original No ._944/REB/I/16-17__Dated: 18.11.2016 issued by:
. Assistant Commissioner Central Excise (Div-IIl), Ahmedabad-I1

23 JderRal/afaaer #T A TgH Ia1 (Name & Address of the Appellant/Respondent)

M/s Modern Terry Towels Lin:ited
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i Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revicion application to Government of India:
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A revision application lies to the Unc.r Zecretary, to the Government of India, Revisicn Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

- -:Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governeg by first

% proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory-or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ’ :
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under.-

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by

two copies .each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' -

Rﬁmwﬁm%w&aﬁ%mwwmmwﬂwﬁﬁwzoo/—mw
1 OIT GiY TET HeTT Y U @RT | SUTEr 8 al 1000/~ Y W FAH Bl Y| '

The revision applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

vﬁvﬂsﬁﬁzﬁ?ﬁawwqﬁma{mﬁaw@aﬂwzﬁmm:—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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~ Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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the épecial=.5ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Piram, New Delhi-1"in all matters relating to classification valuation and.
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To the west regional bench. of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above. - :
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The appeal to the Appellate Tribunal shall be filed in‘ quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case .of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the: aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if exmsrng Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment -
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other relafed matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT 10% of the Duty & Penalty conflrmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

+ pre-deposit is a mandatory conditionifor filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excrse Act, 1944, Sectlon 83 & Section 86 of the Finance Act, 1994)

_Under Central Excise andiService Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

'stma?ﬁ,seamr$mm#®mé;mwaﬁﬂwméar;m*maveﬁalﬁaa’rawrﬁrﬁ:tr
mramﬁ%10%meaﬁmmﬁéﬁaﬁa€m$'1o%wwﬁmm%l

In view of above an appeal agalnst thls order shall lie before the Ttibunal on payment of 10%-

of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penaity.
alone is in dispute.”
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ORDER-IN-APPEAL
This order arises out of an appeal filed by M/s. Modern Terry Towels Lid., P.O.
Box No.16, Village Nidhrad, Sanand-Kadi Roéd, Sanand-382110, Distt. Ahmedabad ( in
short ‘appellant’) against Order — in - Original No. 944/REB/I/16-17 dated 18.11.2016( in

short ‘impugned order’) passed by the then Assistant Commissioner, Central Excise,

Division-Ill, Anmedabad-Il (in short ‘adjudicating authority’).

2. Briefly stated that the rebate claim of Rs. 98.085/- filed by the appellant for goods
exported under Rule 18 of the Central Excise Rules, 2002 was rejected by the
adjudicating authority vide impugned order on the ground that the appellant had claimed

duty drawback under the category of ‘Cenavt facility has not been availed’ (which is at

higher rate) whereas in fact they are availing cenvat facility on capital goods.
3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, interalia, they submitted that:

(a) the adjudicating authority has rejected the refund claim without considering the
vital fact that the expression “when venvat facility has not been availed” has been
amply elaborated at Para no.13 of Notifn. No.110/2015-Cus(NT).

(bY  they have taken cenvat credit on capital goods and not inputs or input services
and the same has been acknowledged by the department at para 8(a) of SCN.

(c)  under Rule 18 of the CER, 2002 read with Notifn. No.19/2004-CE(NT), nowhere
it is stipulated that the rebate shall not be admissible if the exporter has availed
of facility of duty drawback under Column A of the Drawback schedule.

(d) proviso to Rule 3 of the Customs, Central Excise Duties and Service Tax

Drawback Rules, 1995 is in tandem with the meaning of the expression “when

cenvat facility has not been availed” in as much as it speaks of tax paid
rebated/refunded in respect of imported/excisable materials or: input services.
The reference is only regarding availment of cenvat credit and subsequent rebate
of duty paid on inputs or input services. The said rule does not make any
provision whatsoever for deduction of the duty rebated/refunded in respect of
capital goods. The said provision in Rule 3 is one-way provision and does not
stipulates any vice-versa provisions. Thus, if at all the charges in the SCN bear
any credence, the legal remedy was deduction of drawback of the amount of duty
rebated and not rejection of the rebate claim.

(e) the adjudicating authority has ignored the clarification issued under Para 8 of
Circular No.42/2011-Cus. Dated 22.09.2011 which clearly indicates that rebate
and duty drawback are simultaneously admissible if cenvat credit is not availed
on inputs or input services.

) the ratio of decision in case of M/s. Trident Ltd. reported at 2014(312)ELT-
0934(GOl) is squarely applicable to the facts of the present case.

() the impugned order is bad in law in as much as the same has merely relied upon
the case law reported at 2016(334)ELT-584(Mad) in case of M/s. Ragav
industries Ltd. vs. UOLIn absence of any violation of the relevant provisions of
law, the department is not free to act on its own whims and fancies. In the
present case, no evidence or any cogent reason has been forwarded so as to
demonstrate that the refund was not proper and legal.

(hy  penalty imposed under Rule 27 of the CER, 2002 is not justiﬂable since they

have not suppressed any material facts. In fact, SCN itself mentions at para 8(a)
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that scrutiny of ARE-1 reveal that they have availed the facility of cenvat credit

on capital goods.
4, Personal hearing in the matter was-held on 12.10.2017. Shrl Archit Kotwal,

Authorised Representative, appeared on behalf of the appellant and re-iterated the
grounds of appeal; that they have not availed CENVAT on input as shown in SCN(Para |
6A); that as per Circular No.42/2011 (Para-8) states that if inpu’t credit not taken,
drawback and rebate are allowed.

5. | have carefully gone through the records of the case, submissions made in the
appeal memorandum, personal hearing and evidences available on records. | find that
main issue to be decided is whether appellant can claim drawback under the category
of ‘Drawback when Cenvat facility has not been availed’ when they have availed cenvat
facility on capital goods. Accordingly, | proceed to decide the case on merits.

6. In this regard, | find that duty drawback is an export promotion scheme
underwhich two rates are prescribed viz (1) Drawback when cenvat facility has not been
availed(underwhich drawback @ 5% of FOB value is allowed with value cap of Rs.34/-.~
per kg.) and (2) Drawback when cenvat facility has been availed (underwhich drawback
@1.6% of FOB value is allowed with value cap of Rs.10.90 per kg.). | find that the
appellant has cleared the goods for export under ARE-1 no.1/15-16 dated 10.02.2016
and paid central excise duty of Rs.98,085/- vide entry no.36 dated 29.02.2016 from duty
credit on Capital goods account maintained and accordingly filed rebate claim. During
the course of scrutiny of subject rebate claim, it is'noticed that the appellant has also
claimed drawback @5% of FOB value in S/B No.5801748 dated 11.02.2016 under the
category of ‘Drawback when Cenvat facility has not been availed’ which comes to
Rs.81,738/-. In this regard, | ﬁnd that Notification No.110/2015-Customs(NT) dated
16.11.2015 provides for conditions underwhich drawback shall be allowed. Notes and :
condition no. 7 clearly provides that “Drawback when cenvat facility ‘has not been
availed” refers to total drawbabk(Customs, Central Excise and Service Tax component
put together) allowable whereas “Drawback when cenvat facility has. been availéd"
refers to drawback allowable under the customs components. Similarly,‘ Condition no.
13 provides clearly elaborates the expression ‘when cenvat facility has not been availed’
used in the Drawback Schedule. It further provides that the exporter shall declare and if
necessary establish to the satisfaction of the Asstt. Commissioner of Central Excise that
“no cenvat facility has been availed for any of the inputs or input services used in the
manufacture of the export product’. | find that the appellant has paid duty of
Rs.98,095/— on goods cleared said Are-1 No.001/15-16 dated 10.02.2016 vide entry
no.36 dated 29.02.2016 from records maintained for ‘Duty credit on Capital Goods' for
the month of February-2018. So, it is ample clear that when the appellant has availed
cenvat facility, exporter is not eligible drawback at higher rate under the category of
‘Drawback when cenvat facility has not been availed’. My view is also supported by the

following case laws: g
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(a) Raghav Industries Ltd. reported in 2016(334)ELT-700(GOI)

“Export rebate-Higher rate of duty drawback at 9.5% comprising Customs and Central
Excise portion having been claimed in respect of export goods, rebate of duty paid on
exported goods not admissible under Rule 18 of the Central Excise Rules, 2002 read
Lith Nofifn. No.19/2004-CE(NT) dated 06.09.2004 as it would amount to double
benefitfpara 9,10,12]"

(b) Padam Fashion reported in 261 6(344)ELT-782(GOI)

“Export rebate claim-Goods exported through merchant exporter-Duty drawback availed .
by merchant-exporter which includesVCustoms, Central Excise and Service Tax duties-

Rebate of duty paid on exported goods not admissible under Rule 18 of the Central
Excise Rules, 2002 read with Notifn. No.1 9/2004-CE(NT) dated 06.09.2004 as it would
amount to double benefit, applicant having failed to prove that duty drawback availed of
Customs portion only in respect of exported goods|para 12,13]"
7. In view of the above discussion and findings, | reject the'appeal filed by the ‘L‘
appellant and uphold the impugned order. ‘
8. mﬂmﬁﬁﬁmmﬁmmm@mmﬁl

The appeal filed by the appellant stands disposed of in above terms. . wﬂ
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Superintendent(Appeals),
Central Tax, Ahmedabad.

BY SPEED POST TO.

. M/s. Modern Terry Towels Lid.,
P.0. Box No.16, Village Nidhrad,
Sanand-Kadi Road,
Sanand-382110.

Copy to:
(1)  The Chief Commissioner, Central Tax, Ahmedabad Zone.

(2)  The Commissioner, Central Tax, Ahmedabad(North)(RRA Sec.).

(3)  The Assistant Commissioner, Central Tax Division-lll, Sanand.

(4)  The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad(North).
P (for uploading the OlA on website)

AB)  Guard file

(6) P.Afile.




